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APPEL, Justice.

By statute, Denem Anthony Null is required to serve at least 52.5
years of his seventy-five-year aggregate sentence for second-degree
murder and first-degree robbery. Because he was sixteen years and ten
months old at the time of his offenses, he will not be eligible for parole
until he attains the age of sixty-nine years and four months. Null argues
his lengthy mandatory prison sentence is invalid under the cruel and
unusual punishment provisions of the Iowa and United States
Constitutions. In the alternative, Null argues the trial court abused its
discretion in imposing consecutive sentences.

Null also raises a number of challenges to his underlying
convictions. According to Null, he was not properly informed of the
elements of the offenses to which he pled guilty and, as a result, his
guilty plea in this case is invalid. Null further argues his counsel
provided ineffective assistance by failing to ensure he knowingly and
voluntarily waived his right to a reverse-waiver hearing. Finally, Null
asks us to preserve for postconviction review his claim that his counsel
provided ineffective assistance by not consulting with Null prior to
withdrawing his request for a transfer of jurisdiction to juvenile court.

For the reasons stated below, we affirm Null’s conviction, but
vacate his sentence and remand the case to the district court for
resentencing consistent with this opinion.

I. Background Facts and Prior Proceedings.

In 2010, the State charged Null with first-degree murder, a class
“A” felony, see Iowa Code § 707.2 (2009), after he shot Kevin Bell with a
handgun during the commission of a robbery at Bell’s apartment. Null
was sixteen years and ten months old at the time. Iowa Code section

232.8(1)(¢) required the State to charge Null as an adult in the district



3

court. Null filed a motion to transfer jurisdiction to the juvenile court.
Prior to the hearing, Null withdrew his motion and entered into a plea
agreement with the State. Null agreed to plead guilty to second-degree
murder and first-degree robbery in exchange for dismissal of the first-
degree murder charge.

Second-degree murder carries a maximum sentence of fifty years.
Id. § 707.3. First-degree robbery carries a maximum sentence of twenty-
five years. Id. § 711.2; id. § 902.9(2). Further, convictions for each crime
are subject to mandatory minimum sentences of seventy percent. Id.
§ 902.12(1), (5). Because Null’s alleged actions occurred prior to the
Supreme Court’s decision in Miller v. Alabama, 567 U.S. ___, 132 S. Ct.
2455, 183 L. Ed. 2d 407 (2012), he would have received a mandatory
sentence of life in prison without the possibility of parole if he had pled
guilty to first-degree murder. See lowa Code § 707.2; id. § 902.1. The
parties further agreed that the State would be allowed to argue at
sentencing that Null’s sentences should run consecutively and that Null
would be allowed to argue that they run concurrently. Thus, the reason
Null took the plea deal is readily apparent—by taking it he gained the
opportunity to be released from prison on parole, albeit not until he
reached the age of sixty-nine years and four months if the court imposed
consecutive sentences.

Null was an only child with a difficult childhood. Null’s
presentence investigation report indicated he had been arrested four
times, dating back to 2004 when he was just eleven years old, once each
for assault and assault causing bodily injury and twice for disorderly
conduct. Though he never received an adjudication of delinquency, he
did successfully complete one informal adjustment, during which he was

placed at Tanager Place, a residential facility providing specialized
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treatment to children with behavior and psychiatric disorders. The
remainder of his charges was dismissed. The report also indicated Null
dropped out of school in eleventh grade because he left his father’s home.
Prior to that time, however, Null had been expelled from school for
altercations with other students and placed in behavior disorder classes,
which he apparently completed prior to dropping out. The report also
indicated Null did not know whether his parents were working.

Null’s father lived in Kansas City, and although he lived with his
mother, she frequently sent him to live with his grandmother. He
indicated that he did not like either of his parents because they
“constantly put down” the other and that he was closest to his
grandmother. Null’s grandmother indicated Null’s parents never treated
each other or Null well during his childhood and even asserted that Null
and his father were involved in a physical altercation at one point. Null’s
mother, who was diagnosed with bipolar disorder, but did not take
medication, had a history of drug and alcohol abuse, criminal
convictions, and violent behavior. Null indicated he did not get along
well with his father because his father was “always talking down” his
mother. Further, Null had been a child in need of assistance since 2006.
He was subsequently placed in numerous shelters and treatment
programs, but went on the run from most of them. In fact, Null was on
the run at the time he committed the offenses leading to the sentence at
issue here. Null stated he did not drink alcohol even though his mother
taught him to “sip beer” as a baby. Null further stated that though he
had used marijuana twice, he did not use illegal substances.

According to the minutes of testimony, Null stole a .22-caliber
pistol from a friend. At some point thereafter, Null went with his brother

and cousin to Bell’s apartment to steal a pound of marijuana. During
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the robbery, Null shot Bell in the head. When occupants of another
room in the apartment appeared, Null and the others fled the scene.

At Null’s sentencing hearing, the court stated that it had no
discretion in imposing the fifty-year sentence for second-degree murder
or the twenty-five-year sentence for first-degree robbery, but that it did
have discretion to determine whether the sentences should run
concurrently or consecutively.

The State took exception to the recommendation of the presentence
investigation report.! In recommending that Null receive consecutive
sentences, the State directed the court to the presentence report. The

State said,

He had a long history of offender interventions that are
located on pages 6 and 7 of the presentence report. He had
informal adjustments and placed at Foundation 2, Tanager
Place, the Linn County Detention Center and just more than
a dozen placements and intervention attempts prior to this
case, Your Honor. In fact, he was on run from Tanager Place
when he committed this murder.

In asking for a concurrent sentence, Null’s counsel referenced the fact

that Null was only sixteen years old at the time of the killing. He stated:

My client, Your Honor, at age 16 made a bad decision.
And like many people that are age 16 they are not capable of
making good decisions sometimes. They are unable to think
about what if, what is beyond this immediate decision that I
am making.

As the presentence investigation reports, this was a
one-time occurrence. It’'s where a 16-year-old didnt ask

IThe presentence investigation report recommended concurrent sentences for
Null. The report indicated that it took Null’s age into consideration, that the convictions
were based on a single incident, that he would have served a substantial portion of his
fifty-year sentence by the time the twenty-five-year sentence was imposed in the event
of consecutive sentences, and that concurrent sentences would hold Null accountable
while protecting the community.
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what if and several families have been damaged by this
tragedy.

If you look at the biographical information on Mr. Null,
this was almost predetermined. His involvement with the
court system was almost predetermined.

It is not an excuse, because many people have come
from backgrounds such as this and have not found
themselves in this situation.

Mr. Null did not have the mentoring, did not have the
role models, did not have the upbringing that some of us are
fortunate enough to have. He didn’t have the time to learn

how to look beyond his immediate actions to what might
result from those actions.

In sentencing Null, the district court indicated that because it had
the benefit of sentencing Null’s codefendants the week before, it had a
frame of reference with which to evaluate Null’s conduct for sentencing
(each codefendant received twenty-five-year sentences and are eligible for
parole after 17.5 years). The court stated that it had read the
presentence investigation report and that there had been “significant
juvenile court intervention” with Null dating back to early 2005. The
court further found the argument that Null did not receive structure or
mentoring did not carry a lot of weight because the State had attempted
to place Null on numerous occasions and Null ran from them. The court
also noted there had been a comment that Bell “came at” Null just prior
to the shooting, which the court considered “a little bit of a
minimization,” but not a justification. Ultimately, the court ordered Null
to serve his sentences consecutively, but indicated he would still have an
opportunity to seek parole down the road. The court stated it had
considered the nature and circumstances of the offenses, Null’s history
and characteristics, including his age and prior court interventions, and

the recommendation of both counsel. The court concluded,
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I find the sentence that I have imposed offers [Null] the
maximum opportunity for rehabilitation, balanced against
the interest of the community, not only protecting the
community but also in receiving justice for what can only be
described as a tragedy for all.

II. Scope of Review.

A defendant may challenge his sentence as inherently illegal
because it violates the Iowa or Federal Constitutions at any time. State
v. Bruegger, 773 N.W.2d 862, 872 (lowa 2009). We review Null’s
constitutional challenges to his sentence de novo. Id. at 869.

With respect to Null’s ineffective-assistance-of-counsel claims, Null
may raise them even though he did not file a motion in arrest of
judgment. State v. Keene, 629 N.W.2d 360, 364 (Iowa 2001). Although
we ordinarily preserve ineffective-assistance-of-counsel claims for
postconviction relief actions where a proper record can be developed, “we
will address such claims on direct appeal when the record is sufficient to
permit a ruling.” State v. Wills, 696 N.W.2d 20, 22 (Ilowa 2005).

III. Ineffective Assistance.

Null raises ineffective-assistance claims with regard to his plea
colloquy and the withdrawal of his request to transfer to juvenile court.
To succeed on a claim of ineffective assistance of counsel, Null must
establish that his trial counsel failed to perform an essential duty and
that prejudice resulted. State v. Schminkey, 597 N.W.2d 785, 788 (lowa
1999). Null must establish both prongs by a preponderance of the
evidence. State v. Straw, 709 N.W.2d 128, 133 (lowa 2006).

A. Adequacy of the Plea Colloquy.

1. Positions of the Parties. Null asserts his counsel was ineffective
because his counsel permitted him to plead guilty to murder in the
second degree without an adequate explanation from the district court of

the required element of malice aforethought. Null also claims his
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counsel was ineffective for allowing him to plead guilty when the district
court had failed to properly advise him on the issue of punishment.
Though Null concedes that the district court indicated the maximum
punishment of each offense and that if the sentences ran consecutively,
his sentence would total seventy-five years, Null argues the district court
did not specifically ensure he understood that by accepting the plea deal
he could be sentenced to serve seventy-five years in prison with no
chance of parole for 52.5 years. See, e.g., State v. White, 587 N.W.2d
240, 246 (lowa 1998) (holding that the district court must explain to a
defendant the possibility of consecutive sentences).

The State responds that it is not required that the district court
discuss each element of the crime with a defendant to ascertain his
understanding of the nature of the offense. The State, however, seems to
characterize Null’s claim as questioning whether there was substantial
evidence in the record to support the guilty plea to second-degree
murder. In any event, the State argues Null has failed to demonstrate
prejudice. According to the State, Null has failed to show a reasonable
probability he “would have insisted on going to trial.” State v. Tate, 710
N.W.2d 237, 240 (Iowa 2006).

On the issue of length of sentence, the State notes the district
court explained to Null the sentences could run consecutively. The State
points to the district court’s statements that “a consecutive sentence
would be one occurring after the other,” and that because second-degree
murder carries a fifty-year sentence and first-degree robbery carries a
twenty-five-year sentence, “[c|lonsecutive would mean, essentially, 75
years in prison.” Under the circumstances, the State contends the

district court did not induce Null to plead guilty and substantially
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complied with its duty to ensure Null knew about the maximum possible
punishment.

2. Discussion. On the question of malice aforethought, we
conclude the district court gave an adequate explanation. The district
court advised Null that malice was “a state of mind which leads one to
intentionally do a wrongful act for an unlawful purpose.” The court
further advised Null, “And malice aforethought basically just means that
you have this state of mind for some—it can be a brief time prior to
committing the act. It could be hours, minutes, days, or even a split
second.” The court continued, “It just has to be a state of mind that you
had before the shooting.”

We have stated malice aforethought requires a “fixed purpose or
design to do some physical harm to another which exists prior to the act
committed.” State v. Sharpe, 304 N.W.2d 220, 226 (Iowa 1981) (citation
and internal quotation marks omitted). It is true, as Null asserts, that
the district court’s colloquy did not mention “physical harm” but instead
cited a “wrongful act.” While the district court may have somewhat
vaguely referred to a wrongful act, the statement was made in the
context of the shooting. The shooting was obviously an act that caused
physical harm. To be sure, the district court had just informed Null that
the State would have to “show that as a result of the shooting Mr. Bell
died.”

Under our caselaw, “the court need not review and explain each
element of the crime if it is ‘apparent in the circumstances the defendant
understood the nature of the charge.”” State v. Loye, 670 N.W.2d 141,
151 (Iowa 2003) (quoting State v. Smith, 300 N.W.2d 90, 92 (Iowa 1981)).
Considered in the full context of the colloquy, we conclude Null was

reasonably informed of and understood the malice aforethought element.
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We next consider Null’s claim that the district court did not
adequately explain the potential penalties to him before he pled guilty.
We have held that the district court must adequately explain the
penalties, State v. Boone, 298 N.W.2d 335, 337-38 (lowa 1980), and
inform the defendant of the difference between concurrent and
consecutive sentences, White, 587 N.W.2d at 246.

At the plea bargain colloquy, the district court advised Null that on
the charge of murder in the second degree, he faced a maximum penalty
of fifty years in prison subject to a requirement that he serve seventy
percent of that sentence before he would be eligible for parole. With
respect to robbery in the first degree, the district court advised Null the
crime carried a twenty-five-year maximum sentence, subject to a
requirement that he serve seventy percent of the sentence before he
would be eligible for parole. The district court then advised Null that
“[c]lonsecutive would mean, essentially, 75 years in prison.” Null stated
he understood each statement of the district court.

On this record, we conclude the district court accurately advised
Null of the potential sentence that could result from his plea bargain. It
is true that when the district court described the impact of consecutive
sentences, it did not do the math insofar as explaining that pursuant to
the mandatory minimums Null would be in prison for at least 52.5 years
under the plea agreement. The district court simply said that if the
sentences ran consecutively, it would mean seventy-five years in prison.
Yet, just a few minutes earlier, the district court described the effect of
mandatory minimum sentences for each crime. Null stated on the record
that he understood that the crimes to which he would plead carried

mandatory minimum sentences. There is nothing in the record to
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contradict Null’s statement. We therefore find that the district court
complied with the requirements of Boone and White.

B. Withdrawal of Motion to Transfer.

1. Positions of the Parties. Null asserts his counsel was ineffective
in connection with the withdrawal of Null’s request to transfer the case to
juvenile court. Under Iowa Code section 232.8(1)(c), certain felony
violations are excluded from the jurisdiction of the juvenile court and are
prosecuted in district court “unless the court transfers jurisdiction of the
child to the juvenile court upon motion and for good cause.” Null claims
that although the right to transfer to juvenile court is statutory, the State
must show a knowing, voluntary, and intelligent waiver of the right.
Further, he asserts the district court, in its colloquy, should have
reviewed waiver of the right. Null asks that we preserve the issues
related to the withdrawal of the motion to transfer for postconviction
review.

The State responds that Null’s claim is essentially a challenge to
the authority of the district court and may be waived. State v. Emery,
636 N.W.2d 116, 123 (Iowa 2003). The State recognizes, however, that
Null raises the claim in the form of an ineffective-assistance-of-counsel
claim for which the normal error preservation rules do not apply. On the
merits, the State contends Null’s counsel was not ineffective because the
motion to transfer was doomed to fail in light of the seriousness of the
offenses and was “not [a claim] worth raising.” Millam v. State, 745
N.W.2d 719, 722 (Iowa 2008) (citation and internal quotation marks
omitted). Further, the State argues that Null has not shown prejudice
and that any claim arising from the transfer issue should be reserved for

possible postconviction relief.
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2. Discussion. It is, perhaps, conceivable that a motion to transfer
might amount to a claim “worth raising” under Millam as there is no
apparent downside to the motion and considerable advantage to the
defendant should the motion be granted. Yet, the record on this appeal
does not establish the necessary prejudice required to support an
ineffective-assistance claim. See Wills, 696 N.W.2d at 22. As a result,
we decline to address it on this direct appeal.

IV. Validity of Sentence.

A. Introduction. Null argues his 52.5-year mandatory minimum
sentence for crimes committed when he was sixteen years old amounts
to a de facto life sentence in violation of the Cruel and Unusual
Punishments Clause of the Eighth Amendment. In support of his
position, Null cites the trilogy of recent United States Supreme Court
decisions, which, in addition to Miller, includes Roper v. Simmons, 543
U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005), and Graham v.
Florida, 560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010). Null
recognizes his sentence is not formally a life sentence, but argues his
potential release after serving 52.5 years is essentially the equivalent of a
life sentence. In support of his claim that his long prison term amounts
to a life sentence, he cites a National Vital Statistics Report indicating the
life expectancy of a twenty-year-old black male is 51.7 years. In any
event, Null argues that even if he were to live to be paroled, release when
he is elderly and infirm to die on the streets after spending all of his
adult years in prison would be little, if at all, better than dying in prison.

In the alternative, Null asks us to find his sentence unlawful under
the cruel and unusual punishment provision of article I, section 17 of the
Iowa Constitution. In support of his argument, he cites Bruegger. In

Bruegger, no party argued that an approach different than the federal
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standards for cruel and unusual punishment should apply under the
Iowa Constitution. 773 N.W.2d at 883. Nonetheless, in Bruegger we
applied established federal principles in what at the time appeared to be
a more stringent fashion than federal precedent. Id. at 883-86.

Null invites us to take the same type of approach in this case to
provide him with relief under the cruel and unusual punishment
provision of the lowa Constitution if his federal cruel and unusual
punishment claim fails. As in Bruegger, Null does not invite us to
develop a substantive standard for cruel and unusual punishment
different from that employed by the United States Supreme Court, but
suggests we apply the federal standard independently under the lowa
Constitution.

Null also challenges the decision of the district court to run his
fifty-year sentence for second-degree murder and his twenty-five-year
sentence for first-degree robbery consecutively rather than concurrently.
Null asserts the district court erred in considering the sentences received
by coparticipants in deciding that Null’s sentences should run
consecutively. He further asserts the district court, in imposing
consecutive sentences, failed to give adequate consideration to his status
as a juvenile and the teachings of Roper, Graham, Miller, and Bruegger.
Null asserts the district court further erred when sentencing Null by
assuming Null had committed first-degree murder when there was no
support for this assumption in the record. Finally, Null claims the
district court erred by claiming Null “has the opportunity down the road
to seek parole” when he would only be eligible near the end of his life
expectancy.

The State responds by urging us to defer to legislative judgments

on the matter of punishment. It notes the holdings in Graham and Miller
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are limited to “juvenile offenders sentenced to life without parole,” see,
e.g., Graham, 560 U.S. at __, 130 S. Ct. at 2023, 176 L. Ed. 2d at 838,
and that, as a result, these cases have no applicability to Null who
received a sentence for a term of years. Because Graham and Miller have
no application to Null’s case, the State contends, Null is left with a “gross
proportionality” challenge under Ewing v. California, 538 U.S. 11, 123
S.Ct. 1179, 155 L. Ed. 2d 108 (2003) (plurality opinion), Harmelin v.
Michigan, 501 U.S. 957, 111 S. Ct. 2680, 115 L. Ed. 2d 836 (1991)
(plurality opinion), and Solem v. Helm, 463 U.S. 277, 103 S. Ct. 3001, 77
L. Ed. 2d 637 (1983). Using the gross proportionality formulation of
these cases, the State asserts Null’s sentence falls far short of the
required showing in these cruel and unusual punishment cases.

On the question of running the sentences consecutively rather
than concurrently, the State argues the district court is entitled to broad
discretion. See State v. Wright, 340 N.W.2d 590, 593 (lowa 1983). The
State notes Null’s documented involvement with the juvenile justice
system, his antisocial behavior, and his lack of remorse. The State
asserts that while the district court must explain its sentencing decision,
the statement may be terse and succinct so long as the brevity “does not
prevent review of the exercise of the trial court’s sentencing discretion.”
State v. Johnson, 445 N.W.2d 337, 343 (lowa 1989). The State observes
that the district court ran the sentences consecutively based upon the
history and characteristics of the defendant, including his age, prior
interventions, lack of remorse, and the facts of the crime, and that the
trial court’s imposition of consecutive sentences cannot be considered an
abuse of discretion.

In order to address the issues raised in this appeal, we begin with

an overview of how juveniles have been treated in our legal system.
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Against this backdrop, we then consider generally the contours of the
Cruel and Unusual Punishments Clause of the Eighth Amendment as
interpreted by the United States Supreme Court. Next, we tighten our
legal focus by examining recent cases of the United States Supreme
Court dealing with juvenile offenders.

B. Overview of Juveniles, Legal Responsibility, and
Diminished Culpability.

1. Evolution of the treatment of juveniles in American law. At
common law, the notion was that youth under the age of seven lacked
criminal capacity, that youth between seven and fourteen were presumed
to lack criminal capacity, and that youth over fourteen were presumed to
have the capacity to commit criminal acts. Barry C. Feld, Unmitigated
Punishment: Adolescent Criminal Responsibility and LWOP Sentences, 10
J.L. & Fam. Stud. 11, 14 n.11 (2007) [hereinafter Feld]; Andrew
Walkover, The Infancy Defense in the New Juvenile Court, 31 UCLA L.
Rev. 503, 510-11 (1984) [hereinafter Walkover|. Thus, in a prosecution
of a youth aged between seven and fourteen years, the state was required
to overcome the presumption that the youth lacked the mental capacity
to commit crimes “by showing that the child knew the wrongfulness of
his act.” Walkover, 31 UCLA L. Rev. at 511. For the first hundred years
or so after the founding of the United States, juveniles, if they were tried
at all, were tried in adult courts. Feld, 10 J.L. & Fam. Stud. at 13-14.

In the late 1890s, the Progressives began to press for the
establishment of juvenile courts that would seek to promote the welfare
of juvenile offenders. See In re Gault, 387 U.S. 1, 15-16, 87 S. Ct. 1428,
1437, 18 L. Ed. 2d 527, 539 (1967); see also Feld, 10 J.L. & Fam. Stud.
at 15-16. The efforts to establish a separate track for dealing with

juvenile offenders was largely successful. See In re Gault, 387 U.S. at
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14-15, 87 S. Ct. at 1437, 18 L. Ed. 2d at 539. See generally Feld, 10 J.L.
& Fam. Stud. at 15-18; Sanford J. Fox, Juvenile Justice Reform: An
Historical Perspective, 22 Stan. L. Rev. 1187, 1222-30 (1970).

But the results were not always satisfactory as translating the
rehabilitative model into reality proved difficult. By the 1960s, it became
apparent that the purpose of juvenile court proceedings was no longer
primarily to protect the best interest of the child and was instead
becoming more punitive in nature. As a result, in 1966 the Supreme
Court in Kent v. United States, 383 U.S. 541, 86 S. Ct. 1045, 16 L. Ed. 2d
84 (1966), and In re Gault required that many of the protections afforded
adult offenders in the criminal process also applied in juvenile courts.
See In re Gault, 387 U.S. at 33-58, 87 S. Ct. at 144660, 18 L. Ed. 2d at
549-63 (requiring notice, a fair hearing, the assistance of counsel, the
opportunity to confront and cross-examine witnesses, the privilege
against self-incrimination, and the right to an appeal); Kent, 383 U.S. at
556-57, 86 S. Ct. at 1055, 16 L. Ed. 2d at 94-95 (requiring procedural
safeguards in judicial waiver proceedings). Though designed to protect
juveniles, Kent and In re Gault may have stimulated a mindset of
increased exposure of youth to adult criminal sentences.

2. The law recognizes adolescents as different. Many areas of the
law reflect the differences between youth and adults. For instance,
adolescents are prohibited by law from engaging in certain behavior
thought to be risky. In Iowa, youth under age twenty-one are not
permitted access to alcohol, lowa Code § 123.47, or to engage in pari-
mutuel betting, id. § 99D.11(7). Further, those under age eighteen are
not permitted access to tobacco products, id. § 453A.2(2), or to obtain
tattoos, id. § 135.37(2). The transfer of firearms to a minor is a criminal

offense. Id. § 724.22. The State grants graduated driver’s licenses to
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youth between the ages of fourteen and seventeen under certain
restrictions. Id. § 321.180B.

Youth are also prohibited from engaging in a number of important
transactions and from participating in important aspects of citizenry.
The period of minority generally extends to the age of eighteen, unless
the minor is married. Id. § 599.1. Minors may disavow contracts within
a reasonable period of time after obtaining majority. Id. § 599.2. Minors
may not serve as a fiduciary. Id. § 633.63. Minors may not marry unless
they are sixteen or seventeen years old, have their parents’ consent, and
a judge approves. Id. § 595.2(4), held unconstitutional in part on other
grounds by Varnum v. Brien, 763 N.W.2d 862, 906 (Iowa 2009). Minors
may not vote. Id. § 48A.5(2)(¢). Minors may not sit on a jury. Id.
§ 607A.4(1)(q).

Juvenile offenders are generally not held criminally responsible.
Id. § 232.8(1). The criminal law also provides special protection to
adolescents in sexual matters. The commission of a lascivious act with a
minor is a serious misdemeanor. Id. § 709.14. A teacher who commits
sexual conduct with a student is guilty of an aggravated misdemeanor or
class “D” felony depending on the presence of a pattern, practice, or
scheme. Id. § 709.15(5). A person who provides a pass to or who admits
a minor to a premises where obscene material is exhibited, or who sells,
gives, delivers, or provides obscene material to a minor commits either a
serious or aggravated misdemeanor depending on the age of the minor.
Id. § 728.3.

Finally, lowa law recognizes that juveniles lack judgment to
exercise constitutional rights in legal settings. Iowa Code section

232.45(11)(b) provides that statements made by a juvenile at an intake or
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waiver hearing are inadmissible in a subsequent criminal trial in the
prosecution’s case in chief.

3. Expanding juvenile sanctions. A perceived increase in juvenile
crime led to dire predictions for the future. Princeton University
Professor John Dilulio, Jr. predicted an onslaught of “tens of thousands
of severely morally impoverished juvenile super-predators.” John J.
Dilulio, Jr., The Coming of the Super-Predators, The Weekly Standard,
November 27, 1995, at 23; see also Feld, 10 J.L. & Fam. Stud. at 31 &
n.108 (citing politicians who warned of the coming generation of “super-

<.

predators”). Criminologist James Alan Fox observed that “ ‘unless we act
today, we’re going to have a bloodbath when these kids grow up.’” Brief
of Jeffrey Fagan, et al. as Amici Curiae in Support of Petitioners, at 14 &
n.13, Miller v. Alabama, 567 U.S. ___ (2012) (Nos. 10-9647, 10-96406)
(quoting Laurie Garrett, Murder by Teens Has Soared Since 85, N.Y.
Newsday, Feb. 18, 1995).

During this time frame, states began to enact laws expanding the
exposure of juveniles to criminal sanctions by encouraging the trial of
juvenile offenders in adult rather than juvenile courts. See, e.g., 1995
Iowa Acts ch. 191, § 8 (amending lowa Code § 232.8 to exclude juveniles
sixteen years of age and older from the jurisdiction of the juvenile court
for the alleged commission of certain offenses). According to one
observer, the politics of criminal law lead to a “one-way ratchet” of ever
increasing criminal penalties without serious legislative consideration of
their overall effect on the criminal justice system. William J. Stuntz, The
Pathological Politics of Criminal Law, 100 Mich. L. Rev. 509, 547-49
(2001).

The fear of juvenile predators may be reflected in sentencing

practices nationwide. According to one study, “in eleven out of the
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seventeen years between 1985 and 2001, youth convicted of murder in
the United States were more likely to enter prison with a life without
parole sentence than adult murder offenders.” Human Rights Watch &
Amnesty International, The Rest of Their Lives: Life Without Parole for
Child Offenders in the United States 2 (2005). Another study during
approximately the same time frame indicates that for violent, weapons-
related, and other crimes, juvenile offenders transferred to criminal court
were more often sentenced to prison and for longer periods of time than
their adult counterparts. Donna Bishop & Charles Frazier,
Consequences of Transfer, in The Changing Borders of Juvenile Justice:
Transfer of Adolescents to the Criminal Court 227, 234-36 (Jeffrey Fagan
& Franklin E. Zimmering eds., 2000).

4. Developments of modern science. While legislative changes in
the 1990s ensured more juveniles would be treated as adults in the
criminal justice system, developments in social psychology and
neuroscience have reinforced traditional notions that juveniles and
adults are, in fact, quite different. The United States Supreme Court
relied heavily upon the evolving science in its trilogy of recent Eighth
Amendment cases involving juveniles. In Roper, the Court cited scientific
support for its propositions that juveniles and adults differ in significant
ways for the purpose of Eighth Amendment analysis. See 543 U.S. at
569-73, 125 S. Ct. at 1195-97, 161 L. Ed. 2d at 21-24 (citing Laurence
Steinberg & Elizabeth S. Scott, Less Guilty by Reason of Adolescence:
Developmental Immaturity, Diminished Responsibility, and the Juvenile
Death Penalty, 58 Am. Psychologist 1009 (2003), and Jeffrey Arnett,
Reckless Behavior in Adolescence: A Developmental Perspective, 12
Developmental Rev. 339 (1992)). In Graham, the Court referenced

amicus briefs pointing out that “developments in psychology and brain
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science continue to show fundamental differences between juvenile and
adult minds.” 560 U.S. 48, __, 130 S. Ct. at 2026, 176 L. Ed. 2d at 841.
Finally, in Miller, the Court, again relying on scientific developments,
indicated the scientific underpinnings of Roper and Graham had “become
even stronger.” 567 U.S. at ___, 132 S. Ct. at 2464 n.5, 183 L. Ed. 2d at
419 n.5. As will be set forth below, scientific advances confirmed what
the Court had already known for decades about juveniles. See, e.g,
Johnson v. Texas, 509 U.S. 350, 367, 113 S. Ct. 2658, 2668-69, 125 L.
Ed. 2d 290, 306 (1993) (noting a juvenile’s “lack of maturity,” and
“underdeveloped sense of responsibility” that often leads to “impetuous
and ill-considered actions and decisions”); Eddings v. Oklahoma, 4355
U.S. 104, 115, 102 S. Ct. 869, 877, 71 L. Ed. 2d 1, 11 (1982) (“[Y]outh is
more than a chronological fact. It is a time and condition of life when a
person may be most susceptible to influence and to psychological
change.”).

While the number of studies cited in the amicus briefs before the
Supreme Court in Miller were quite extensive,?2 the unfolding science
relied upon by the United States Supreme Court has been recently
synthesized by law professor Elizabeth S. Scott and psychologist
Laurence Steinberg, whose work, as noted above, was cited extensively

by the Supreme Court in Roper. According to Scott and Steinberg, social

2In particular, the scientific studies were surveyed and synthesized in the Brief
for the American Psychological Ass’n, American Psychiatric Ass’n and National Ass’n of
Social Workers as Amici Curiae in Support of Petitioners, Miller v. Alabama, 567 U.S.
__ (2012) (Nos. 10-9647, 10-9646), the Brief for the American Medical Ass’n and the
American Academy of Child & Adolescent Psychiatry as Amici Curiae in Support of

Neither Party, Miller v. Alabama, 567 U.S. ___ (2012) (Nos. 10-9647, 10-9646), and the
Brief of J. Lawrence Aber, et al. as Amici Curiae in Support of Petitioners, Miller v.
Alabama, 567 U.S. ___ (2012) (Nos. 10-9647, 10-9646). The studies cited in these

briefs support the view expressed in Roper, Graham, and Miller that adolescents are less
capable of mature judgment, more vulnerable to negative external pressure, and have
greater capacity for change and reform than adults.
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scientists recognized that juveniles achieve the ability to use adult
reasoning by mid-adolescence, but lack the ability to properly assess
risks and engage in adult-style self-control. Elizabeth S. Scott &
Laurence Steinberg, Rethinking Juvenile Justice 34 (2008). The influence
of peers tends to replace that of parents or other authority figures. Id. at
34, 38-39. Risk evaluation is not generally developed. Id. at 34, 40-43.
Adolescents also differ from adults with respect to self-management and
the ability to control impulsive behavior. Id. at 43-44. Finally, identity
development, which is often accompanied by experimentation with risky,
illegal, or dangerous activities, occurs in late adolescence and early
adulthood. Id. at 50-52.

As the body of psychosocial studies grows, so too does the
understanding of the implications of adolescence. For instance, the
human brain continues to mature into the early twenties. Id. at 44.
Much of this development occurs in the frontal lobes, specifically, in the
prefrontal cortex, which is central to “executive functions,” such as
reasoning, abstract thinking, planning, the anticipation of consequences,
and impulse control. Id. (internal quotation marks omitted). Recent
studies show that through adolescence and into early adulthood, the
regions of the brain and systems associated with impulse control, the
calibration of risk and reward, and the regulation of emotions undergo
maturation. Id. at 45. In short, “[tjhe research clarifies that substantial
psychological maturation takes place in middle and late adolescence and
even into early adulthood.” Id. at 60.

Further, the science establishes that for most youth, the qualities
are transient. That is to say, they will age out. A small proportion,
however, will not, and will catapult into a career of crime unless

incarcerated. Id. at 53 (estimating that only about five percent of young
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offenders will persist in criminal activity into adulthood). Unfortunately,
however, it is very difficult to identify which juveniles are “adolescence-
limited offenders,” whose antisocial behavior begins and ends during
adolescence and early adulthood, and those who are “life-course-
persistent offenders” whose antisocial behavior continues into adulthood.
Id. at 54 (internal quotation marks omitted); see also Beth A. Colgan,
Constitutional Line Drawing at the Intersection of Childhood and Crime, 9
Stan. J. C.R. & C.L. 79, 81-85 (2013) (summarizing advances in brain
imaging and social science); Elizabeth S. Scott & Laurence Steinberg,
Social Welfare and Fairness in Juvenile Crime Regulation, 71 La. L. Rev.
35, 64-66 (2010); Elizabeth S. Scott & Laurence Steinberg, Blaming
Youth, 81 Tex. L. Rev. 799, 811-21 (2003).

5. Waves of “superpredators” fail to appear. The predictions of the
mid-1990s that thousands of juvenile superpredators would soon appear
and threaten public safety did not materialize. According to a United
States Surgeon General’s report, there was no support for the conclusion
that youth in the early 1990s—the time when some were predicting an
onslaught of superpredators—were involved in crime more violent or
more vicious than in earlier years. David S. Tanenhaus & Steven A.
Drizin, “Owing to the Extreme Youth of the Accused”: The Changing Legal
Response to Juvenile Homicide, 92 J. Crim. L. & Criminology 641, 643
n.9 (2002) [hereinafter Tanenhaus & Drizin] (citing Dep’t of Health &
Human Servs., Youth Violence: A Report of the Surgeon General 5 (2001)).
By the time Miller reached the United States Supreme Court in 2012,
Professors Dilulio and Fox had recanted their views. They joined an
amicus brief in Miller that recognized Dilulio’s role in predicting a wave of
juvenile superpredators and Fox’s prediction of a “bloodbath when these

kids grow up.” See Brief of Jeffrey Fagan, et al. as Amici Curiae in
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Support of Petitioners, at 14-19, Miller, 567 U.S. __. They further
declared that these predictions did not come to pass, that juvenile crime
rates had in fact decreased over the recent decades, that state legislative
actions in the 1990s were taken during “an environment of hysteria
featuring highly publicized heinous crimes committed by juvenile
offenders,” and that recent scientific evidence and empirical data
invalidated the juvenile superpredator myth. Id. at 15, 18-28. Further,
they asserted that neither the absence of a generation of superpredators
nor the decline in juvenile crime rates were due to incarceration of the
purported superpredators or any deterrent effect of harsher criminal
penalties. Id. at 29-36.

6. Question of diminished culpability. The traditional limitations
on juvenile actions and the science presented above suggests that
juveniles as a general matter should have diminished culpability for
criminal activities. As noted in Tison v. Arizona, 481 U.S. 137, 156, 107
S. Ct. 1676, 1687, 95 L. Ed. 2d 127, 143 (1987), “[d|eeply ingrained in
our legal tradition is the idea that the more purposeful is the criminal

”

conduct, the more serious is the offense . . . .” The American Bar
Association has taken the position for years that juveniles have
diminished culpability that should be recognized in criminal sentencing.
Brief of the ABA as Amicus Curiae in Support of Petitioners, at 6-10, 16,
Miller v. Alabama, 567 U.S. ___ (2012) (Nos. 10-9647, 10-9646). The
question is whether a juvenile’s sentence that does not reflect the
diminished culpability of youth could result in a violation of the cruel
and unusual punishment provisions of either the State or Federal
Constitution.

C. Overview of Cruel and Unusual Punishment Under the

Eighth Amendment.



24

1. Introduction. The Eighth Amendment declares: “Excessive bail
shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.” U.S. Const. amend. VIII. As has been noted by
scholars, the opaque phraseology of the Cruel and Unusual Punishments
Clause gives rise to more questions than it answers. Douglas A. Berman,
Graham and Miller and the Eighth Amendment’s Uncertain Future, 27
Crim. Just. 19, 23 (2013). Nonetheless, a few baseline principles emerge
from the cases of the United States Supreme Court.

The Eighth Amendment has long been thought to prohibit torture
or barbaric punishment. See, e.g., Anthony F. Granucci, “Nor Cruel and
Unusual Punishments Inflicted:” The Original Meaning, 57 Cal. L. Rev.
839, 839 (1969); Note, What is Cruel and Unusual Punishment, 24 Harv.
L. Rev. 54, 55-56 (1910); see also In re Kemmler, 136 U.S. 436, 446-47,
10 S. Ct. 930, 933, 34 L. Ed. 519, 523-24 (1890). This strand of Eighth
Amendment jurisprudence is implicated in the current debate over the
use of lethal injection or the electric chair to execute those convicted of
heinous crimes. See Deborah W. Denno, When Legislatures Delegate
Death: The Troubling Paradox Behind State Uses of Electrocution and
Lethal Injection and What it Says About Us, 63 Ohio St. L.J. 63, 65-66,
72-77 (2002).

The Supreme Court for the last century, however, has held that the
Eighth Amendment also embraces a proportionality principle, expressed
in the truism with ancient roots that the punishment should fit the
crime. As noted in Weems v. United States, 217 U.S. 349, 367, 30 S. Ct.
544, 549, 54 L. Ed. 793, 798 (1910), the right to be free from cruel and
unusual punishment flows from the basic “precept of justice that
punishment for crime should be graduated and proportioned to offense.”

Similarly, in Robinson v. California, 370 U.S. 660, 667, 82 S. Ct. 1417,
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1421, 8 L. Ed. 2d 758, 763 (1962), the Court recognized the
proportionality principle by noting, “Even one day in prison would be a
cruel and unusual punishment for the ‘crime’ of having a common cold.”

Critics have noted that while the Supreme Court has embraced the
notion of proportionality, its application of that general principle has not
been very consistent.® For example, in Rummel v. Estelle, 445 U.S. 263,
271-76, 100 S. Ct. 1133, 1138-40, 63 L. Ed. 2d 382, 389-92 (1980), the
Court appeared to be on the verge of eliminating proportionality review,
but then revived it shortly thereafter in Solem, 463 U.S. at 284-90, 103
S. Ct. at 3006-10, 77 L. Ed. 2d at 645-49. In Harmelin, the concurring
opinion of Justice Kennedy embraced proportionality, see 501 U.S. at
996-97, 111 S. Ct. at 2702, 115 L. Ed. 2d at 866 (Kennedy, J.,
concurring), but the result in the case allowed a very stiff penalty to
stand for a drug-related crime, at least for the purposes of federal
constitutional law, id. at 996, 111 S. Ct. at 2702, 115 L. Ed. 2d at 865
(plurality opinion). In Ewing, the Court again seemed to embrace
proportionality, but showed great deference to legislative bodies in
upholding a lifetime conviction under California’s three strikes law after
the defendant stole three golf clubs. 538 U.S. at 28-30, 123 S. Ct. at
1189-90, 155 L. Ed. 2d at 122-23 (plurality opinion).

3See, e.g., lan P. Farrell, Gilbert & Sullivan and Scalia: Philosophy,
Proportionality, and the Eighth Amendment, 55 Vill. L. Rev. 321, 322 & n.11 (2010)
(noting the justices’ “chronic disagreement about the precise contours” of
proportionality); Donna H. Lee, Resuscitating Proportionality in Noncapital Criminal
Sentencing, 40 Ariz. St. L.J. 527, 530 (2008) (characterizing Supreme Court as
“fractiously divided” in its approach to proportionality); Youngjae Lee, The Constitutional
Right Against Excessive Punishment, 91 Va. L. Rev. 677, 679-81, 695-99 (2005)
(explaining the Court’s “conceptual confusion over the meaning of proportionality”);
Wayne A. Logan, Proportionality and Punishment: Imposing Life Without Parole on
Juveniles, 33 Wake Forest L. Rev. 681, 693-706 (1998) (tracking evolution of
proportionality principle in Supreme Court cases involving life-without-parole
sentences).
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The Court has recognized its difficulties in the area, noting in
Lockyer v. Andrade, 538 U.S. 63, 72, 123 S. Ct. 1166, 1173, 155 L. Ed.
2d 144, 155 (2003), that “we have not established a clear or consistent
path for courts to follow.” Nonetheless, regardless of controversies over
the degree of deference to legislative bodies or the number of prongs in a
proper test, there can be little doubt proportionality analysis is integral
to Eighth Amendment analysis.

In determining whether a criminal penalty amounts to an Eighth
Amendment violation, the Supreme Court looks to contemporary norms,
or, in the court’s phraseology, from “the evolving standards of decency
that mark the progress of a maturing society.” Trop v. Dulles, 356 U.S.
86, 101, 78 S. Ct. 590, 598, 2 L. Ed. 2d 630, 642 (1958) (plurality
opinion); accord Miller, 567 U.S. at ___, 132 S. Ct. at 2463, 183 L. Ed. 2d
at 417; Graham, 560 U.S. at __, 130 S. Ct. at 2021, 176 L. Ed. 2d at
835; Kennedy v. Louisiana, 554 U.S. 407, 419, 128 S. Ct. 2641, 2649,
171 L. Ed. 2d 525, 538, opinion modified on denial of reh’g, 554 U.S. 945,
129 S. Ct. 1, 171 L. Ed. 2d 932 (2008); Roper, 543 U.S. at 560-61, 125
S. Ct. at 1190, 161 L. Ed. 2d at 16; Stanford v. Kentucky, 492 U.S. 361,
369-70, 109 S. Ct. 2969, 2974-75, 106 L. Ed. 2d 306, 317-18 (1989),
abrogated on other grounds by Roper, 543 U.S. at 574, 125 S. Ct. at
1198, 161 L. Ed. 2d at 25; Estelle v. Gamble, 429 U.S. 97, 102, 97 S. Ct.
285, 290, 50 L. Ed. 2d 251, 259 (1976). Although some justices have
disagreed with this interpretation, see Ewing, 538 U.S. at 31-32, 123 S.
Ct. at 1190-91, 155 L. Ed. 2d at 124 (Scalia, J., concurring), the
Supreme Court has thus repeatedly rejected a narrow originalist or
historical approach to the Eighth Amendment. As was noted by Justice

O’Connor in Roper,

It is by now beyond serious dispute that the Eighth
Amendment’s  prohibition of “cruel and unusual
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punishments” is not a static command. Its mandate would
be little more than a dead letter today if it barred only those
sanctions—Ilike the execution of children under the age of
seven—that civilized society had already repudiated in 1791.

543 U.S. at 589, 125 S. Ct. at 1206-07, 161 L. Ed. 2d at 39 (O’Connor,
J., dissenting).

Finally, it is clear that the Eighth Amendment is designed to curb
legislative excesses. Its very function is, at the margins, to prevent the
majoritarian branches of government from overreaching and enacting
overly harsh punishments. As the Court noted in Trop, “We cannot push
back the limits of the Constitution merely to accommodate challenged
legislation.” 356 U.S. at 104, 78 S. Ct. at 600, 2 L. Ed. 2d at 644. If the
Eighth Amendment was not judicially enforceable, it would amount to
“ 1ittle more than good advice.”” Furman v. Georgia, 408 U.S. 238, 269,
92 S. Ct. 2726, 2742, 33 L. Ed. 2d 346, 366 (1972) (Brennan, J.,
concurring) (quoting Trop, 356 U.S. at 104, 78 S. Ct. at 599, 2 L. Ed. 2d
at 644). As noted by Justice Powell, “[OJur system of justice always has
recognized that appellate courts do have a responsibility—expressed in
the proportionality principle—not to shut their eyes to grossly
disproportionate sentences that are manifestly unjust.” Hutto v. Davis,
454 U.S. 370, 377, 102 S. Ct. 703, 707, 70 L. Ed. 2d 556, 562 (1982)
(Powell, J., concurring). While the power of judicial review does not
mean that we should blue pencil every sentence, we do have a
constitutional obligation to ensure sentences remain within
constitutional boundaries. In engaging in the determination of whether a
sentence is cruel or unusual, the United States Supreme Court has
recognized that, at the end of the day, a court must exercise its
independent judgment. Graham, 560 U.S.at__, __, 130 S. Ct. at 2022,
2026, 176 L. Ed. 2d at 837, 841; Kennedy, 554 U.S. at 421, 128 S. Ct. at
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2650-51, 171 L. Ed. 2d at 539-40; Roper, 543 U.S. at 564, 125 S. Ct. at
1192, 161 L. Ed. 2d at 18.

2. Death penalty jurisprudence: death is different. Alongside its
gross proportionality cases, the Supreme Court also developed Eighth
Amendment doctrine in the context of the death penalty. After struggling
with the issue of whether the death penalty could ever be imposed, see,
e.g., Gregg v. Georgia, 428 U.S. 153, 176-87, 96 S. Ct. 2909, 2926-32,
49 L. Ed. 2d 859, 876-83 (1976) (plurality opinion); Furman, 408 U.S. at
239-40, 92 S. Ct. at 2727, 33 L. Ed. 2d at 350 (per curiam), the Court
ultimately settled on two approaches to death penalty cases—a
categorical approach and an individualized approach.

First, the Supreme Court has taken a categorical approach in
which it has determined the Cruel and Unusual Punishments Clause
prohibits the death penalty in certain classes of cases or for particular
types of offenders. For example, in Coker v. Georgia, 433 U.S. 584, 600,
97 S. Ct. 2861, 2870, 53 L. Ed. 2d 982, 994 (1977) (plurality opinion),
although no one line of reasoning commanded a majority, the Court
concluded the death penalty could not be imposed for the rape of an
adult woman. Similarly, in Enmund v. Florida, 458 U.S. 782, 798, 102 S.
Ct. 3368, 3377, 73 L. Ed. 2d 1140, 1152 (1982), the Court held the
death penalty could not be imposed upon a person who did not take a
life, attempt to take a life, or intend to take a life even though he had
been convicted of first-degree murder under the felony-murder rule.

The Court has also prohibited the death penalty for particular
classes of offenders. For example, in Thompson v. Oklahoma, 487 U.S.
815, 838, 108 S. Ct. 2687, 2700, 101 L. Ed. 2d 702, 720-21 (1988)
(plurality opinion), a plurality of the Court held contemporary standards

of decency categorically prohibited the death penalty for offenders under
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the age of sixteen at the time of the crime. Two years later, however, a
divided Supreme Court in Stanford rejected the claim that capital
punishment could never be imposed on juveniles over the age of sixteen,
but under the age of eighteen. 492 U.S. at 380, 109 S. Ct. at 2980, 106
L. Ed. 2d at 325. On the same day as Stanford, the Supreme Court
decided Penry v. Lynaugh, 492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d
256 (1989). In Penry, the Court held the Eighth Amendment did not
categorically bar the death penalty against mentally retarded defendants.
Id. at 340, 109 S. Ct. at 2958, 106 L. Ed. 2d at 292. Thirteen years later,
however, the Supreme Court reversed course and held that the death
penalty categorically could not be imposed on the mentally retarded.
Atkins v. Virginia, 536 U.S. 304, 321, 122 S. Ct. 2242, 2252, 153 L. Ed.
2d 335, 350 (2002).

With respect to cases that did not trigger a categorical approach,
the Supreme Court developed a requirement of a careful, individualized
determination prior to imposition of the death penalty. In Woodson v.
North Carolina, 428 U.S. 280, 303-04, 96 S. Ct. 2978, 2991, 49 L. Ed. 2d
944, 960-61 (1976) (plurality opinion), a plurality required that
sentencing authorities consider the characteristics of the offender and
the details of the offense, including any mitigating factors, before
imposing a death sentence. The Court elaborated further on the
contours of individualized sentencing in subsequent cases. See, e.g.,
Johnson, 509 U.S. at 367-68, 113 S. Ct. at 2668-69, 125 L. Ed. 2d at
305-07; Sumner v. Shuman, 483 U.S. 66, 73-76, 107 S. Ct. 2716, 2721-
23, 97 L. Ed. 2d 56, 64-66 (1987); Eddings, 455 U.S. at 110-12, 102 S.
Ct. at 874-75, 71 L. Ed. 2d at 8-9; Lockett v. Ohio, 438 U.S. 586, 604-05,
98 S. Ct. 2954, 2965, 57 L. Ed. 2d 973, 990 (1978) (plurality opinion).

According to the Court,
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“[Tlhe Eighth and Fourteenth Amendments require that the
sentencer . . . not be precluded from considering, as a
mitigating factor, any aspect of a defendant’s character or
record and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death.”

Eddings, 455 U.S. at 110, 102 S. Ct. at 874, 71 L. Ed. 2d at 8 (quoting
Lockett, 438 U.S. at 604, 98 S. Ct. at 2964-65, 57 L. Ed. 2d at 990
(footnotes omitted)).

D. Application of Cruel and Unusual Punishment Concepts to
Juvenile Offenders Under the Eighth Amendment.

1. Introduction. For many years, the Supreme Court has
recognized the difference between adults and juveniles. For example, in
Haley v. Ohio, 332 U.S. 596, 599, 68 S. Ct. 302, 304, 92 L. Ed. 224, 228
(1948) (plurality opinion), four justices emphasized that courts should
take “special care” in considering a confession obtained from a juvenile
due to the “great instability which the crisis of adolescence produces.”
The Court took a similar approach in Gallegos v. Colorado, 370 U.S. 49,
54, 82 S. Ct. 1209, 1212-13, 8 L. Ed. 2d 325, 329 (1962), where it
declared a juvenile “cannot be compared with an adult in full possession
of his senses and knowledgeable of the consequences of his admissions.”
In Bellotti v. Baird, 443 U.S. 622, 635, 99 S. Ct. 3035, 3044, 61 L. Ed. 2d
797, 808 (197